EQUALITY BILL TALK, LAURA PRINCE, 21 October 2009
SLIDE 1

I’ve set out the timetable for the Bill in the first slide.  It is important to bear in mind that it is still only a Bill, and that it is likely as it goes through the further stages in Parliament further amendments’ will be made. Therefore what you see now isn’t the final format.

The Bill itself runs to some 207 clauses and 28 schedules, and the Explanatory notes are, for the first time ever in a British Bill interwoven.  The Bill is enormous, at around 550 pages.  Given its size and complexity, the Parliamentary timetable for the Bill is a short one.  As you can see from the slide the Bill was published in April 2009 and the Government are hoping to pass it by April 2010.

Essentially the Government are trying to push the Bill through before the election and there is a risk that if they don’t succeed, the Bill will never become law at all.  Assuming it passes the majority of the provisions are expected to come into force in Autumn 2010.

SLIDE 2
The main aim of the Bill is to simplify and harmonise current discrimination law.  It does not quite herald the revolution that many parts of the media would have us believe. The Daily Express actually used the headline “white men to face job ban”.  I’ve read through the Bill a number of times now and am fairly confident that the Daily Express is wrong (which may not come as a surprise!).
So, if the Bill doesn’t ban white men from getting jobs what does it do? It is, in the main a consolidating and harmonising measure (even though it doesn’t fully meet either of those aims).  

It will repeal, to a large extent, the existing anti-discrimination statutes and regulations and replace them with consolidated protection against discrimination connected to the “protected characteristics”. These are the 9 characteristics listed on the slide (second slide).

The first chance to harmonise the discrimination provisions was the concept of Direct Discrimination.  This is now dealt with dealt with at Clause 13 – the government have replaced the language “on the grounds of” with because of so it is now prohibited to discriminate against someone because they have a protected characteristic.  The explanatory notes say that this is because “because” is thought to be easier to understand.  However, in my view asking whether someone has been discriminated against because they have a protected characteristic comes precariously close to the “reason why” inquiry which could make proving discrimination much more difficult.  It is likely that this difference will cause complexity and confusion giving rise to challenges of the scope of “because of” as it could require conscious motivation which the “grounds of” test did not (Shanoon v Royal Ulster Constabulary) We can only hope more consideration will be given to this definition as the Bill goes through its later stages.  
Direct Discrimination is the first provision which would be capable of harmonising existing provisions across all strands of discrimination law. Regrettably it does not do this. There are a number of differences between the various strands. 

(1) The defence of justification exists in age claims only.  

(2) Direct discrimination in the case of marriage and civil partnership is prohibited only where the treatment is because the victim is married or a civil partner. It does not cover claims of discrimination by way of association or perception, which are covered in relation to all the other strands of discrimination. 

(3) Segregation is only explicitly regarded as less favourable treatment where it affects race. 

(4) In cases of direct discrimination because of religion or belief we are told that discrimination may occur when the discriminator is of the same religion or holds the same beliefs as the victim (it is not clear why this should not apply across strands).

Indirect Discrimination, at clause 19 is the first real harmonising provision.  It provides that if A applies a PCP to persons with whom B does not share the protected characteristic and the PCP puts persons with whom B shares that characteristic at a particular disadvantage when compared with persons with whom B does not share it and it cannot be justified.  You will be addressed in due course as regards the problems of the application of this provision in disability discrimination cases.

Harassment and Victimisation provisions have also been in the main part harmonised across the different strands of discrimination.

There is one slight anomaly in relation to the victimisation clause (cl 26) and that is the clause 26(4) which states “this section only applies where the person subjected to detriment is an individual”.  It is not clear why this limitation has been imposed and it may prove unhelpful.  For example if a private company were refused the opportunity to tender for work pursuant to public authorities procurement arrangements because they were thought to be employing disproportionately high numbers of staff from one ethnic group or another and they had therefore made complaints of direct discrimination, they would not now be protected by the victimisation provision.  No explanation has been provided for this difference.

A further aim of the Act also aims to extend duties on certain public authorities.

SLIDE 3

Public Sector duties

There are two main duties placed on the public sector by the Bill.

Clause 1 introduces what has been described as “the class duty”.  This is a new duty on public authorities to consider the socio-economic disadvantages of those with a particular characteristic when taking strategic decisions in the exercise of their functions.  This is especially welcome in an equality bill recognising as it does the close link between poverty and discrimination.  The new “class duty” whilst innovative is limited. The obligation to have due regard to the desirability of exercising functions in a way which is designed to reduce inequalities is a very weak obligation.  The Government have committed themselves to reviewing this duty.
Clause 145; the general public sector statutory duty to promote equality of opportunity and have due regard to the need to eliminate unlawful discrimination on the grounds of sex, race and disability has been extended to apply to religion or belief, sexual orientation and age.

In addition, the new duty under Clause 145, goes further than old in covering all the protected stands and all the unlawful acts in requiring not merely that equality of opportunity be promoted but that it be advanced, including by having regard to the need to take specific steps to this end.

Increasing the Powers of the Employment Tribunals

New provisions under clause 120 of the Bill allow tribunals to make recommendations that would apply to the workforce as a whole as opposed to an individual employee (which is all they can do at the moment). An example of this would be a recommendation that all managers are give race awareness training. However, as there is no sanction against employers who fail to comply with such a recommendation this is unlikely to have much effect.

Protection for those associated with disabled people with a protected characteristic

The explanatory notes state that the clause is broad enough to cover cases where the less favourable treatment is because of the victim’s association with someone who has that characteristic or because the victim is wrongly thought to have a protected characteristic (e.g. religious belief). This gives effect to the decision in the case of Coleman v Attridge Law which was a disability discrimination case, but is applicable across all the strands of discrimination. It is less clear if it will deal with situation seen in English v Thomas Sanderson Blinds Ltd. In that case the claimant was subjected to homophobic abuse by colleagues who knew he was straight, but abused him on the basis he went to public school and lived in Brighton.  The Court of Appeal held in that case that such homophobic abuse was on the grounds of sexual orientation even though the victim was neither gay nor assumed to be gay.  It is not clear whether the Equality Bill covers this situation where discriminator knows that the claimant does not have the protected characteristic but nevertheless discriminates on the basis of it. In my opinion, the because of formula may be problematic in addressing such cases because it may require a causal link between the treatment and the existence of a protected characteristic.

SLIDE 4
I’ve listed potential amendments on this slide.  These are matters which have been raised either in Committee or during debates in the Commons and therefore issues which might be changed as the Bill develops.
The Bill provides for the first time protection from direct discrimination on combined grounds – currently called dual discrimination (Clause 14). For example a black woman who is turned down for a job in favour of a white man could bring dual as well as separate claims for sex and race discrimination.  The paper on the Equality Bill “Assessing the impact of multiple discrimination” stated “people are complex with many different characteristics which make them who they are and which can affect the opportunities open to them and how they are treated”. Whilst the consultation referred to discrimination on multiple grounds, the amendment only refers to dual discrimination. It is likely that there will be an attempt to amend this clause further.

Representative actions would be useful in equal pay claims.  In fact the Civil Justice Council has now recommended the use of representative actions in equal pay cases. It is likely there will be an attempt to amend this, unfortunately in my view such an amendment is unlikely to get sufficient support to get into the Act.

Disability will be dealt in detail in the next talk, all I will say is that it is clear some work needs to be done on this and the government have committed themselves to looking at it in detail.

The use of hypothetical comparators in equal pay claims would be useful and are likely to be considered further. Not allowing hypothetical comparators in equal pay claims continues the disparity between the way in which different types of discrimination are dealt with. However, again in my view this is unlikely to get sufficient support to get into the act.

Anonymous job application forms were discussed in the House of Commons (it was suggested that just as children are given an exam number to put on their exam papers so that there is no recognition, prejudice or unfairness, job applicants should be required to submit, for example, only their national insurance number. No one would know whether they were female/ male/ race/ age etc and that first possibly subliminal discard would be eliminated).

SLIDE 5

As Kate Bellamy, at the Fawcett Society stated “It’s 30 years since sex equality legislation was introduced, but it is simply not effective any more”.  This is apparent from the statistics on the slide:-

· The gender pay gap in the UK is the worst in Europe. Women working full-time earn on average 17% less per hour than men and women working part time earn 37% less per hour than men working full time.

· The average hourly wage for female workers prior to having children is 91% of the male average but declines to 67% for working mothers with young children.

· Statistics also show that around 30,000 pregnant women are unlawfully forced out of their jobs each year.

As UNISON and the Fawcett Commission stated in the submission to the Equality Bill Committee “the single biggest cause of the gender pay gap is discrimination, yet equal pay law is failing to prevent discrimination or provide effective redress where it occurs”.
This is true and the Equality Bill would have been a perfect opportunity to have been a good opportunity to simplify and unify the very complex provisions regarding equal pay claims, unfortunately government have failed to do that and have effectively reproduced the provisions of the Equal Pay Act in the same terms in the Equality Bill.  That is not to say the Government have done nothing to redress the gender pay gap.
SLIDE 6

This table summarises what has been done so far to address the gender pay gap.

The EHRC have been doing work. They conducted an inquiry in the financial services sector. They reported on this in September 2009 and the results were quite shocking.  It revealed gender pay gaps of up to 60% in annual gross pay and as much as 79% in annual incentive (bonus) pay.

The attempt to address the pay gap in the Bill in threefold.  Clauses have been introduced to deal with the enforceability of gagging clauses regarding pay, the requirement to publish gender pay gap information and positive action in recruitment and promotion.

SLIDE 7

Research by the former Equal Opportunities Commission showed that 22% of employers did not permit employees to share pay information with their colleagues.
Harried Harman said during the House of Commons debate that “a veil of secrecy over pay allows discrimination to flourish” and this has to be correct.
What the Bill does is introduce new protection for employees who talk about their pay. The aim is to prevent employers covering up unequal pay by penalising employees who tell each other what they are paid. Employers will not be able to enforce contract terms that try to stop employees from discussing pay terms with their colleagues.

Discussions about pay in the context of discrimination on gender grounds or any of the other protected characteristics will be treated as a protected act for the purposes of a victimisation claim. This is a new protection against detrimental treatment such as disciplinary action or dismissal as a result of discussions between colleagues about pay terms but only in these specific and quite narrow circumstances.  It is not enough that they are talking about pay, they must be discussions in the context of discrimination.  It is hard to know how widely this provision will be interpreted by the employment tribunals.
SLIDE 8

The second way the government intend to address the gender pay gap is through positive action.  The government has made it very clear that they are not talking about positive discrimination, they are talking about positive action which is something, they say, quite different.  Clause 155 introduces provisions which enables (but does not force) employers to positively discriminate in recruitment and promotion in favour of anyone from an under-represented group. However, the effect of these provisions is likely to be very limited because they will only apply when an employer reasonably thinks that someone with a protected characteristic suffers a disadvantage or whose participation in the workforce is disproportionately low.

In addition the employer can only choose an underrepresented candidate if they are “as qualified” (which is not defined) as the other candidate and they do not have a policy of treating those with a protected characteristic more favourably in recruitment and promotion. 
Employers are already voicing concerns about this clause – when do you have two candidates who are “as qualified”. The minute you start looking at senior posts this questions becomes a very difficult one to answer.

Further what is meant by a policy of treating those with protected characteristics more favourably.  I suspect most large companies HR will give some guidance or have some sort of policy – this may mean that the vast majority of employers will be reluctant to rely on these provisions.  

Given that there is no sanction against employers who do not select an under-represented group even when they may be as qualified it is unlikely that this provision will have much impact.
SLIDE 9

The final way in which the government intends to address the Gender Pay Gap is through requiring employers with more than 250 employees to publish data relating to men and women’s pay for the purposes of establishing the existence or extend of any gender pay gap once every 12 months.
This serves a similar purpose to the clause regarding gagging clauses in that it is intended to make workplaces more transparent.

The regulations will only apply to private sector employers with 250 employees or more. In addition, the government does not intend to enact them before 2013.

In Committee there has been some discussion about the number of employees needed to come within this duty being reduced.  Given that over ½ of the employers in this country employ less than 250 employees the number should be reduced if it is to have widespread effect.

The provisions are inadequate as they are a very long way from the equal pay audits that campaigners sought. 

In addition the delay in introducing the provisions to allow employers to provide the information voluntarily is dubious. The Equal Pay Act was brought into force only five years after its enactment to permit employers the opportunity to remedy inequality in pay before being legally bound to do so, but gender inequality in pay remains a social reality nearly 30 years after its enactment. Without compelling equal pay duties, the position is unlikely to change radically. As the Fawcett Society has said:-

“all employers must be legally required to compare the pay of women and men doing equivalent work, make this information transparent, and take action to address any gendered pay disparity. The majority of employers have not been doing this under the current voluntary scheme. Unless pay audits are conducted employers will not know whether they are paying women employees less than men, how this is happening, or what they should do to rectify any gap. Furthermore, without a pay audit to refer to, most female employees experiencing pay discrimination will not be able to access the requisite information to challenge her pay” (Fawcett Society).

In conclusion – the Bill is welcome in developing the relatively new positive obligations seen in the equality duties under the existing legislation, and in harmonising (to some extent) the existing law of discrimination. However, the provisions in the Bill fall short of what is needed in a number of areas and in many ways it can be described as a wasted opportunity.
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